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1. INTRODUCTION

On April 6, 2009, Broadvox-CLEC, LLC ("Broadvox-CLEC" or "Applicant" or
"Company") filed an application for a Certificate of Convenience and Necessity ("CC&N") to
provide resold long distance, resold local exchange and facilities-based local exchange services
on a statewide basis in the State of Arizona. The Applicant petitioned the Arizona Corporation
Commission ("ACC" or "Commission") for a determination that its proposed services should be
classified as competitive.

On April 22, 2009, Staff issued its First Set of Data Requests ("DR1") via email. On July
2, 2009, Staff inquired via email about the status of Broadvox-CLEC's response to DRI. On
July 15, 2009, Staff sent a certified letter via regular mail asking for a response to DRI by July
22, 2009. On July 23, 2009, Staff responded to a July 22, 2009 Broadvox-CLEC email inquiry
by explaining that a DRI response by August 24, 2009 would be acceptable. A DRI response
was not received by Staff Since Broadvox-CLEC had not responded in a period over 150 days
since DR1 was issued, Staff recommended that the application be closed on September 23, 2009.
On September 30, 2009, Broadvox-CLEC filed a letter asldng for an extension of time until
October 30, 2009 to provide responses to DR1. On December 7, 2009, Broadvox-CLEC filed its
response to DRI .

On January 8, 2010, Staff issued its Second Set of Data Requests ("DRU") via email. On
January 21 , 2010, Broadvox-CLEC filed its response to DR2.

On January 22, 2010, Broadvox-CLEC filed a letter asking for cancellation of the
$125,000 bond that Broadvox-CLEC filed with the Commission on June 3, 2009. As the bond
was prematurely submitted in this matter, Staff supported Broadvox-CLEC's request and
recommended that the Compliance Section of the Commission cancel the bond as requested.

On March 5, 2010, Staff issued its Third Set of Data Requests ("DRU") via email to
request updated financials and obtain the Applicant's perspective of a complaintl filed by Qwest
Corporation ("Qwest") in Texas against a Broadvox-CLEC affiliate. The Applicant responded in
part on April 7, 2010. Broadvox provided financial statements that it considered to be
confidential on April 14, 2010. On March 29, 2010, Broadvox-CLEC filed a revised application
removing confidential information mistakenly included in its April 6, 2009 application.

On April 16, 2010, Staff issued a Data Request to Qwest regarding a complaint filed by
Qwest in the United States District Court, Norther District of Texas against Broadvox-CLEC
affiliates. Qwest responded on May 7, 2010, that it respectfully declined to respond to the data
request but, without waiving objections, submitted to Staff a copy of the First Amended
Complaint filed in the above court.

I Qwest Corporation vs. Broadvox, Inc., Broadvox, LLC, and BroadvoxGo!, LLC, Case no. 4:10-CV-134-A, United
States District Court, Northern District of Texas, Filed February 25, 2010, Amended March 8, 2010
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Staffs review of this application addresses the overall fitness of the Applicant to receive
a CC&N. Staff's analysis also considers whether the Applicant's services should be classified as
competitive, if the Applicant's initial rates are just and reasonable, and if approval of the
Applicant's CC&N should be conditioned.

2. TECHNICAL CAPABILITY TO PROVIDE THE REQUESTED SERVICES

Broadvox-CLEC is an indirect subsidiary of Broadvox, Inc. & Subsidiary ("Broadvox,
Inc.") a company with several subsidiaries Broadvox-CLEC is a direct subsidiary of Broadvox
Holding Co., LLC, which is held directly by Broadvox, Inc. The offices of Broadvox-CLEC are
located at 1228 Euclid, Avenue, Suite 390, Cleveland, Ohio 44115. The offices of Broadvox,
Inc. are located at 1950 N. Stemsons Fwy, Suite 3031, Dallas, Texas 75207. The information
submitted by Broadvox-CLEC represents the business nature of Broadvox, Inc as "... a provider
of Internet Protocol telephony and enhanced communications services to telecommunications
service providers such as broadband service providers. The Company delivers services ranging
from the processing of bulk carrier Voice over Internet Protocol (VoIP) minutes to the turkey
enabling of Hosted Telephony VoIP Services."3

In Arizona, Broadvox-CLEC states that its affiliates are "...operating businesses
providing VoIP services, and which perform marketing activities in Arizona, some may also
purchase information services, and other goods and services used in the businesses, from
Arizona vendors."4

In Section A-18 of its application, Broadvox-CLEC states that authority to provide
telecommunications services had been received in 9 states - Colorado, Idaho, Indiana, Iowa,
Kentucky, New Jersey, Rode Island, Vermont and Washington. As of early March 2010,
Broadvox-CLEC had gained authority in 32 more states - Alabama, Connecticut, Florida,
Georgia, Hawaii, Illinois, Kansas, Maryland, Massachusetts, Michigan, Minnesota, Missouri,
Montana, Nebraska, Nevada, New Hampshire, New Mexico, New York, North Carolina, North
Dakota, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas,
Utah, Virginia, West Virginia, Wisconsin and Wyoming.5 However, Broadvox-CLEC states that
it has not commenced providing service in any state.6

Broadvox, Inc. was founded in 2001 by Mr. Andre Temnorod who remains the Chairman
and Chief Executive Officer ("CEO") with a focus on the provision of VoIP technology for

2 Broadvox, LLC, BroadvoxGo!, LLC, Broadvox-CLEC, LLC, Origination Technologies, LLC., Brivia Acquisition,
LLC; Broadvox Holding Co., LLC
3 Broadvox-CLEC, Attachment D, Consolidated Financial Statements, prepared by Skoda Menotti, A more detailed
explanation of Broadvox, Inc's company history is available in Attachment A
4 Broadvox-CLEC response to staff data request 1.4
5 Confirmed by Broadvox-CLEC via email dated March 4, 2009
6 Broadvox-CLEC response to staff data request 1.3 - "Staff will be notified as soon as possible should Broadvox
begin providing services in any state before a decision is reached by the Arizona Corporation Commission
("Commission") in this matter."
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carriers. Broadvox-CLEC was formed in November 20087. The Broadvox-CLEC Chief
Executive Officer and top two (2) executive officers have over 27 years of combined
telecommunications and related technology experience. Based on the information submitted by
the Applicant and subsequent Staff research, Staff believes that Broadvox-CLEC possesses the
technical capabilities to provide the services it is requesting the authority to provide.

3. FINANCIAL CAPABILITY TO PROVIDE THE REQUESTED SERVICES

Broadvox-CLEC is a direct subsidiary of Broadvox Holding Co., LLC, a direct
subsidiary of Broadvox, Inc. As such the Applicant indicated in section (B-3) of its CC&N
application that its parent's financial resources would be utilized for support and submitted
Broadvox, Inc. consolidated financials for 2007, 2008 and 2009. Broadvox, Inc. reported total
assets of $15.5 million, total shareholders equity of $6.2 million and net income of $7.7 million
for end-of-year 2009.

Staff believes that advances, deposits, and/or prepayments received from an Applicant's
customers should be protected by the procurement of either a performance bond or an
Irrevocable Sight Draft Letter of Credit ("ISDLC"). However, the Broadvox-CLEC states in
section (A-15) of its CC&N application that it will not collect advances, prepayments or
deposits. The Applicant's proposed Tariff No. 1, Sections 2.8 and 2.9, and proposed Tariff No.
2, Sections 2.5.4 and 2.5.5, confirm this stated practice.

Since the Applicant is requesting a CC&N for more than one kind of service, the amount
of a performance bond or the ISDLC for multiple services is an aggregate of the minimum bond
or the ISDLC amount for each type of telecommunications service requested by the Applicant.
The Commission's current performance bond or ISDLC requirements are $10,000 for resold
long distance (for those resellers who collect deposits, advances or prepayments), $25,000 for
resold local exchange, $100,000 for facilities-based long distance and $100,000 for facilities-
based local exchange services. Based on the services the Applicant is requesting authority to
provide, the minimum recommended performance bond or ISDLC should be $135,000. The
performance bond or ISDLC coverage needs to increase in increments equal to 50 percent of the
total minimum performance bond or ISDLC amount when the total amount of the deposits is
within 10 percent of the total minimum performance bond or ISDLC amount. Further, measures
should be taken to ensure that the Applicant will not discontinue service to its customers without
first complying with Arizona Administrative Code ("A.A.C.") R14-2-1107.

The Applicant will not be collecting deposits, advances, or prepayments, therefore, Staff
recommends that the Applicant procure a performance bond or the ISDLC equal to $135,000.
The minimum performance bond or the ISDLC amount of $135,000 should be increased if at any
time it would be insufficient to cover advances, deposits, and/or prepayments collected from the
Applicant's customers. The performance bond or the ISDLC amount should be increased in

7 T-20666A-09-0173, CC&N application, Attachment A
8 Staff research consists of general internet searches, FCC website searches and review of Broadvox-CLEC's home

page
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increments of $67,500. This increase should occur when the total amount of the advances,
deposits, and prepayments is within $13,500 of the performance bond or the ISDLC amount. If
the Applicant desires to discontinue service, it must file an application with the Commission
pursuant to A.A.C. R14-2-1107. Additionally, the Applicant must notify each of its customers
and the Commission 60 days prior to filing an application to discontinue service. Failure to meet
this requirement should result in forfeiture of the Applicant's performance bond or the ISDLC .

Staff further recommends that proof of the above mentioned performance bond or an
ISDLC be docketed within 90 days of the effective date of a Decision in this matter or 10 days
before the first customer is served, whichever comes first. Staff also recommends that the
Company notify Staff through a compliance filing when the first customer has been served. The
original bond or ISDLC should be filed with the Commission's Business Office and copies of the
bond or ISDLC with Docket Control, as a compliance item in this docket. The performance
bond or ISDLC must remain in effect until further order of the Commission. The Commission
may draw on the bond or ISDLC on behalf of, and for the sole benefit of the Applicant's
customers, if the Commission finds, in its discretion, that the Applicant is in default of its
obligations arising from its Certificate. The Commission may use the bond or ISDLC funds, as
appropriate, to protect the Applicant's customer and the public interest and take any and all
actions the Commission deems necessary, in its discretion, including, but not limited to returning
prepayments or deposits collected from the Applicant's customers.

4. ESTABLISHING RATES AND CHARGES

The Applicant would initially be providing service in areas where an incumbent local
exchange carrier ("ILEC"), along with various competitive local exchange carriers ("CLECs")
and interexchange carriers are providing telephone service. Therefore, the Applicant would have
to compete with those providers in order to obtain subscribers to its services. The Applicant
would be a new entrant and would face competition from both an incumbent provider and other
competitive providers in offering service to its potential customers. Therefore, the Applicant
would generally not be able to exert market power. Thus, the competitive process should result
in rates that are just and reasonable.

Both an actual rate and a maximum rate may be listed for each competitive service
offered. Should only one rate be listed, that actual rate should be assumed to equal the maximum
rate. The rate charged for a service may not be less than the Company's total service long-mn
incremental cost of providing the service pursuant to A.A.C. R14-2-1 109.

The rates proposed by this tiling are for competitive services. In general, rates for
competitive services are not set according to rate of return regulation. Staff obtained information
from the Company indicating that its net book value or fair value rate base at the end of its first
12 months of operation would be less than $1 ,000.

Broadvox-CLEC submitted Tariff No. 1 and No. 2 with its application. Revisions to both
tariffs were submitted in response to Staffs data requests. Staff has reviewed these rates and
believes they are comparable to the rates charged by competitive local carriers, local incumbent
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carriers and major long distance carriers operating in the State of Arizona. The rate to be
ultimately charged by the Company Mil be heavily influenced by the market. Therefore, while
Staff considered the fair value rate base information submitted by the Company, the fair value
rate base information provided should not be given substantial weight in this analysis.

5. LOCAL EXCHANGE CARRIER SPECIFIC ISSUES

Issues related to the provision of that Local Exchange service are discussed below.

5.1 Number Portability

The Commission has adopted rules to address number portability in a competitive
telecommunications services market. Local exchange competition may not be vigorous if
customers, especially business customers, must change their telephone numbers to take
advantage of a competitive local exchange carrier's service offerings. Consistent with federal
laws, federal rules and A.A.C. R14-2-l308(A), the Applicant shall make number portability
available to facilitate the ability of a customer to switch between authorized local carriers within
a given wire center without changing their telephone number and without impairment to quality,
functionality, reliability or convenience of use.

5.2 Provision of Basic Telephone Service and Universal Service

The Commission has adopted rules to address universal telephone service in Arizona.
A.A.C. R14-2-1204(A) indicates that all telecommunications service providers that interconnect
into the public switched network shall provide funding for the Arizona Universal Service Fund
("AUSF"). The Applicant will make the necessary monthly payments required by A.A.C. R14-
2-l204(B).

5.3 Quality 0f Service

Staff believes that the Applicant should be ordered to abide by the quality of service
standards that were approved by the Commission for Qwest (f7k/a USWC) in Docket No. T-
0105lB-93-0183 (Decision No. 5942l). Because the penalties developed in that docket were
initiated because Qwest's level of service was not satisfactory and the Applicant does not have a
similar history of service quality problems, Staff does not recommend that those penalties apply
to the Applicant. in the competitive market that the Applicant wishes to enter, the Applicant
generally will have no market power and will be forced to provide a satisfactory level of service
or risk losing its customers. Therefore, Staff believes that it is unnecessary to subject the
Applicant to those penalties at this time.

5.4 Access to Alternative Local Exchange Service Providers

Staff expects that there will be new entrant providers of local exchange service who will
install the plant necessary to provide telephone service to, for example, a residential subdivision
or an industrial park much like existing local exchange companies do today. There may be areas
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where the Applicant installs the only local exchange service facilities. In the interest of
providing competitive alternatives to the Applicant's local exchange service customers, Staff
recommends that the Applicant be prohibited from barring access to alternative local exchange
service providers who wish to serve such areas. This way, an alternative local exchange service
provider may serve a customer if the customer so desires. Access to other providers should be
provided pursuant to the provisions ofthe 1996 Telecommunications Act, the rules promulgated
there under and Commission rules on interconnection and unbundling.

5.5 91] Service

The Commission has adopted rules to address 911 and E911 services in a competitive
telecommunications services market. The Applicant has certified that in accordance with A.A.C.
R14-2-1201(6)(d) and Federal Communications Commission 47 CFR Sections 64.3001 and
643002, it will provide all customers with 911 and E911 service, where available, or will
coordinate with ILECs and emergency service providers to provide 911 and E911 service.

5. 6 Custom Local Area Signaling Services

Consistent with past Commission decisions, the Applicant may offer Caller ID provided
that per call and line blocking, with the capability to toggle between blocking and unblocking the
transmission of the telephone number, are provided as options to which customers could
subscribe with no charge. Also, Last Call Return service that will not return calls to telephone
numbers that have the privacy indicator activated, indicating that the number has been blocked,
must be offered.

6. REVIEW OF COMPLAINT INFORMATION

The Applicant states that it has neither had an application for service denied, nor had its
authority to provide service revoked in any state. Staff is unaware of any formal complaint
proceedings or criminal proceedings against the Applicant. Staff, however, has found evidence
of one civil complaint proceeding, information for which is provided below. Consumer Services
reports no complaint history within Arizona.

The Applicant indicated that none of its officers, directors or partners have been involved
in any civil or criminal investigations, or any formal or informal complaints.9 The Applicant
also indicated that none of its officers, directors or partners have been convicted of any criminal
acts in the past ten (10) years. Staffs internet research did not reveal any issues related to the
top executives in Broadvox-CLEC.

The complaint filed in the United States District Court, Northern District of Texas,
against Broadvox-CLEC affiliates is of interest in this proceeding as its outcome may impact the
resources of the Broadvox-CLEC parent, Broadvox, LLC, and, thereby, the business direction of

9 Qwest's civil complaint was tiled alter the CC&N application by Broadvox-CLEC.
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Broadvox-CLEC.10 In its complaint, Qwest alleges that for years Broadvox, LLC and
BroadvoxGo!, LLC have been misrepresenting the types of calls they are transporting to avoid
paying Qwest and other phone companies appropriate access charges.

As summarized in TR Newswire on March 3, 2010, "According to Qwest, Broadvox is
"dressing long distance calls in the clothes of local calls to get an unauthorized discount which it
does not deserve." Qwest said that "a number of clever parties, including Broadvox, have figured
out how to disguise long distance calls as local calls in order to make money. Having been
discovered, Broadvox, through a semantic sleight of hand, still refuses to pay Qwest's federal and
state-tariffed charges for using its local telephone connections." Qwest first amended complaint
adds to the original complaint and is provided with this report as Attachment B.11

While Broadvox-CLEC has not had an opportunity to address Qwest's complaint in a
legal proceeding, the complaint alleges actions that bear on Arizona and, therefore, the status of
the complaint is one that Staff believes should be followed to its conclusion.

7. COMPETITIVE SERVICES ANALYSIS

The Applicant has petitioned the Commission for a determination that the services it is
seeking to provide should be classified as competitive.

7.1 Competitive Services Analysis for Local Exchange Services

7.1.1 A description of the general economic conditions that exist, which makes the
relevant market for the service one that, is competitive.

The local exchange market that the Applicant seeks to enter is one in which a
number of CLECs have been authorized to provide local exchange service.
Nevertheless, ILECs hold a virtual monopoly in the local exchange service
market. At locations where ILECs provide local exchange service, the Applicant
will be entering the market as an alternative provider of local exchange service
and, as such, the Applicant will have to compete with those companies in order to
obtain customers. In areas where ILECs do not serve customers, the Applicant
may have to convince developers to allow it to provide service to their
developments.

7.1.2 The number of alternative providers of the service.

Qwest and various independent LECs are the primary providers of local exchange
service in the State. Several CLECs and local exchange resellers are also
providing local exchange service.

lo Broadvox, LLC and BroadvoxGo!,LLC
11 Attachment B, Qwest First Amended Complaint, March 8, 2010
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7.1.3 The estimated market share held by each alternative provider of the service.

Since Qwest and the independent LECs are the primary providers of local
exchange service in the State, they have a large share of the market. Since the
CLECs and local exchange resellers have only recently been authorized to offer
service they have limited market share.

7.1.4 The names and addresses of any alternative providers of the service that are
also affiliates of the Applicant, as defined in A.A.C. R14-2-801.

None in Arizona.

7.1.5 The ability of alternative providers to make functionally equivalent or
substitute services readily available at competitive rates, terms and
conditions.

ILECs have the ability to offer the same services that the Applicant has requested
in their respective service territories. Similarly many of the CLECs and local
exchange resellers also offer substantially similar services.

7.1.6 Other indicators of market power, which may include growth and shifts in
market share, ease of entry and exit, and any affiliation between and among
alternative providers of the service(s).

The local exchange service market is:

a. One in which ILECs own networks that reach nearly every residence and
business in their service territories and which provide them with a virtual
monopoly over local exchange service. New entrants are also beginning
to enter this market.

b. One in which new entrants will be dependent upon ILECs:

1.
2.

3.

To terminate traffic to customers .
To provide essential local exchange service elements until the
entrant's own network has been built.
For interconnection.

c. One in which ILECs have had an existing relationship Mth their
customers that the new entrants will have to overcome if they want to
compete in the market and one in which new entrants do not have a long
history with any customers.



Broadvox-CLEC, LLC
Docket NC. T-2()666A-09-0173
Page 9

d. One in which most customers have few, if any choices since there is
generally only one provider of local exchange service in each service
territory.

e. One in which the Applicant will not have the capability to adversely affect
prices or restrict output to the detriment of telephone service subscribers.

7.2 Competitive Services Analysis For Interexchange Services

7.2.1 A description of the general economic conditions that exist, which makes the
relevant market for the service one that, is competitive.

The interexchange market that the Applicant seeks to enter is one in which
numerous facilities-based and resold interexchange coniers have been authorized
to provide service throughout the State. The Applicant will be a new entrant in
this market and, as such, will have to compete with those companies in order to
obtain customers.

7.2.2 The number of alternative providers of the service.

There are a large number of facilities-based and resold interexchange carriers
providing both interLATA and intraLATA interexchange service throughout the
State. In addition, various ILECs provide intraLATA interexchange service in
many areas of the State.

7.2.3 The estimated market share held by each alternative provider of the service.

The large facilities-based interexchange coniers (AT&T, Sprint, MCI, etc.) hold a
majority of the interLATA interexchange market, and the ILECs provide a large
portion of the intraLATA interexchange market. Numerous other interexchange
can*iers have a smaller part of the market and one in which new entrants do not
have a long history with any customers.

7.2.4 The names and addresses of any alternative providers of the service that are
also affiliates of the telecommunications applicant, as defined in A.A.C. R14-
2-801.

None.

7.2.5 The ability of alternative providers to make functionally equivalent or
substitute services readily available at competitive rates, terms and
conditions.
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Both facilities-based and resold interexchange carriers have the ability to offer the
same services that the Applicant has requested in their respective service
territories. Similarly many of the ILECs offer similar intraLATA toll services.

7.2.6 Other indicators of market power, which may include growth and shifts in
market share, ease of entry and exit, and any affiliation between and among
alternative providers of the service(s).

The interexchange service market is :

a. One with numerous competitors and limited barriers to entry.

b. One in which established interexchange carriers have had an existing
relationship with their customers that the new entrants will have to
overcome if they want to compete in the market.

c. One in which the Applicant will not have the capability to adversely affect
prices or restrict output to the detriment of telephone service subscribers.

8. RECOMMENDATIONS

The following sections contain the Staff recommendations on the application for a CC&N
and the Applicant's petition for a Commission determination that its proposed services should be
classified as competitive.

8.1 Recommendations on the Application for a CC&N

Staff recommends that Applicant's application for a CC&N to provide intrastate
telecommunications services, as listed in this Report, be granted. In addition, Staff further
recommends:

1. That the Applicant complies with all Commission Rules, Orders and other
requirements relevant to the provision of intrastate telecommunications services,

2. That the Applicant abides by the quality of service standards that were approved by
the Commission for Qwest in Docket No. T-01051B-93-0183 ;

3. That the Applicant be prohibited from barring access to alternative local exchange
service providers who wish to serve areas where the Applicant is the only provider of
local exchange service facilities;

4. That the Applicant be required to notify the Commission immediately upon changes
to the Applicant's name, address or telephone number,
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5. That the Applicant cooperate with Commission investigations including, but not
limited to customer complaints,

6. The rates proposed by this filing are for competitive services. In general, rates for
competitive services are not set according to rate of return regulation. Staff obtained
information from Broadvox-CLEC indicating that its net book value or fair value rate
base at the end of 12 months of operation would be less than $1,000. Staff has
reviewed the rates to be charged by the Applicant and believes they are just and
reasonable as they are comparable to other wholesale transport providers offering
service in Arizona and comparable to the rates the Applicant charges in other
jurisdictions. The rate to be ultimately charged by the Company will be heavily
influenced by the market. Therefore, while Staff considered the fair value rate base
information submitted by the Company, the fair value information provided was not
given substantial weight in this analysis;

7. That the Applicant offer Caller ID with the capability to toggle between blocking and
unblocking the transmission of the telephone number at no charge,

8. That the Applicant offer Last Call Return service that will not return calls to
telephone numbers that have the privacy indicator activated;

9. Staff further recommends that the Commission authorize the Applicant to discount its
rates and service charges to the marginal cost of providing the services,

Staff further recommends that the Applicant be ordered to comply with the following.
it does not do so, the Applicant's CC&N shall be null and void, after due process.

If

1. The Applicant shall docket a conforming tariff for each service within its CC&N
within 365 days from the date of an Order in this matter or 30 days prior to
providing service, whichever comes first.

2. The Applicant shall:

a. Procure a performance bond or an irrevocable sight draft ISDLC equal to
$135,000. The minimum bond or draft amount of $135,000 should be
increased if at any time it would be insufficient to cover advances,
deposits, and/or prepayments collected from the Applicant's customers.
The bond or draft amount should be increased in increments of $67,500.
This increase should occur when the total amount of the advances,
deposits, and prepayments is within $13,500 of the bond amount or
ISDLC amount; and

b. File the original performance bond or ISDLC with the Commission's
Business Office and copies of the performance bond or ISDLC with
Docket Control, as a compliance item in this docket, within 90 days of the
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effective date of a decision in this matter or 10 days before the first
customer is served, whichever comes first. The original performance bond
or ISDLC must remain in effect until further order of the Commission.
The Commission may draw on the performance bond or ISDLC, on behalf
of, and for the sole benefit of the Company's customers, if the
Commission finds, in its discretion, that the Company is default of its
obligations arising from its Certificate. The Commission may use the
performance bond or ISDLC funds, as appropriate, to protect the
Company's customers and the public interest and take any and all actions
the Commission deems necessary, in its discretion, including, but not
limited to returning prepayments or deposits collected from the
Company's customers,

c. Staff also recommends that the company notify the Commission through a
compliance filing within 30 days of the first customer being served; and

3. The Applicant shall abide by the Commission adopted rules that address
Universal Service in Arizona. A.A.C. R14-2-1204(A) indicates that all
telecommunications service providers that interconnect into the public switched
network shall provide funding for the Arizona Universal Fund. The Applicant
will make the necessary monthly payments required by A.A.C. R14-2-1204 (B).

Furthermore, Staff recommends that approval of this Application to provide Resold Long
Distance, Resold Local Exchange Services and Facilities-Based Local Exchange be conditioned
on the following:

1. That, Broadvox-CLEC file in this docket any filings by any party filed subsequent
to Qwest's First Amended Complaint filing of March 8, 2010 pertaining to Case
No. 4:10-CV-134-A, United States District Court, Northern District of Texas,
and,

2. That such filings by any party pertaining to Case No. 4:10-CV-134-A; United
States District Court, Northern District of Texas be filed in this docket no later
than 30 days following the date of a decision in this matter, or,

3. That such filings by any party pertaining to Case No. 4:10-CV-134-A; United
States District Court, Norther District of Texas be filed in this docket no later
than 30 days following the date of such filings in the above reference complaint
matter.

8.2 Recommendation on the Applicant's Petition to Have its Proposed Services Classified as
Competitive

Staff believes that the Applicant's proposed services should be classified as competitive.
There are alternatives to the Applicant's services. The Applicant will have to convince
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customers to purchase its services, and the Applicant has no ability to adversely affect the local
exchange or interexchange service markets. Therefore, the Applicant currently has no market
power in the local exchange or interexchange service markets where alterative providers of
telecommunications services exist. Staff therefore recommends that the Applicant's proposed
services be classified as competitive.
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Source:http:// broadvox.com/History.aspx
Date: 3/4/2010

Broadvox entered the telecommunications market in 2001. It began as a small provider of VoIP
services to other carriers but quickly established a reputation for providing a high quality service
at a very competitive price. Our business grew quickly and soon Broadvox had established a
nationwide network and was known as one of the country's preeminent "carriers' carrier" for
VoIP. In 2003, Broadvox began offering SIP origination and termination, which further
improved the quality of the voice transmission and expanded our service offerings. Extending the
product offering spurred company growth and Broadvox has been financially stable and
profitable since the second half of 2003 .

The Broadvox mission statement is "To be the premier provider of  VoIP, SIP and IP
communication applications and services delivered by the most skilled and motivated team in the
industry." As we accomplish our mission, our customers' communications needs are met, our
partners are enriched and Broadvox continues to be a leader in the world of SIP.

In 2007, Broadvox began the execution of two strategic initiatives. Broadvox expanded its
network capacity by over 50% and announced the launch of its retail SIP Trunking business in
September. The network expansion was completed in February of 2008 with new Sonus
platforms deployed Dallas, Los Angeles and New York City. The sales of Broadvox GO! SIP
Trunking began after we successfully added numerous Master Agents and Independent Agents to
our VAR Partner Program. Beginning with our first end-user sell in December of 2007 and
continuing today, we are approaching a thousand members in our VAR program. With this land
of growth, we have expanded and evolved our organization to support both a wholesale and retail
market.

Our senior management team has over eighty years of telecommunications experience and
provides leadership to the company and IP community. Today, Broadvox has nearly one hundred
employees and has been adding personnel every month. We now have a nationwide group of
Channel Directors and Managers to support our partner sales efforts in every region of the
country. Broadvox GO! SIP Trunking is growing at double digits every quarter. Moreover, our
wholesale team has successfully grown their business segment and we are on target to see
revenues continue to meet record levels there as well.

Broadvox is trusted by over 200 domestic and international telecommunications carriers, ASPs,
and ISPs to serve their businesses. We have expanded our Network Operations Center personnel
to provide 24x7x365 to our wholesale carriers. We have also continued to expand our offerings
to them with international toll-free and CNAM now available.

More than 3000 businesses will enjoy the benefits of SIP Tanking as provided by Broadvox
before the end of 2010. In order to support this wide variety of customer needs, Broadvox has
certified interoperability with more OEMs of IP PBXs, lADs and routers than any other carrier.
We are committed to meeting the evolving industry standard for SIP and testing the industry's
finest IP appliances and hardware systems under rigorous conditions to ensure they meet our
exacting standards.
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Broadvox is committed to maintaining its position as an industry leader of the VoIP revolution
and is the service provider of choice for businesses that are interested in the financial and
operational benefits of migrating to IP communications. Broadvox is headquartered in Dallas,
Texas and has offices in Cleveland, Ohio.
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Norman G. Curtright

Associate General Counsel

HECENED
20 E. Thomas Road, 16th Floor
Phoenix, A285012

in-
Qwest.6026302187 direct

3033838484 fax
norm.curtrlgm@qwesLcom

MAY 7 20m

MZ LESMDM 3 May 7, 2010

Ayes fa Vohra, Attorney
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Az 85007

Mr. Anunando Fimbws
Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Re: Staff' s First Set of Data Requests to Qwest Corporation Regarding
Broadvox-CLEC, LLC
Docket No. T-20666A-09-0173

Dear Ms. Vohra and Mr. Fimbres'

This letter is written in response to the above-referenced d81a request served on
Qwest Corporation. Qwest Corporation respectfully declines to respond to the questions
asked and the requests made pursuant to the data request, because Qwest Corporation is
not a party to Docket No. 09-0173. However, without waiving objections, Qwest
Corporation transmits to you with this letter, a copy of its First Amended Complaint filed
in the United States District Court, Northern District of Texas, which has been docketed
as:

Qwest Corporation vs. Broadvox, Inc., Broadvox, LLC, and
BroadVoxGo!LLC, Case no. 4:10-CV-134-A..

The Complaint speaks for itself, and addresses the Defendant's business activities
in relation to Arizona in several places. Qwest is not able at this time to state more about
the nature and extent of the Defendant entities and their operations in the State of
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Arizona. Further, Qwest does not have a position on the actions the Commission should
take with respect to the CC&N application requested in Docket No. 09-0173 .

Sincerely,
I

VL/WL
Norman G. Curtright

Cc: Jeff Nodland, Esq.
Reed Petearson
Diane Krpan
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cslwa¢1»w,u1»[o-¢a¢nw¢»=1wasnpaniunmnngivewuywnheuindi»4=m¢°f41'&nandmis
eom¢mustn=4eu&ud1y d=din~amM1ovv[G-nariraudldusl." Idu54L A.wc¢din¢y,&1urewmsuiieu-

ujmuiIdieinnovudzed|Iims'mIInitad8cwas:,jmasd|e|eisovu'Qwu¢'|d|M|'mthisme.
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75.

74. The FCC has stated dalt local exchange carriers, such as QwBst,'~shou1d panursue

civil actions to mue¢m.n@aia¢mmnin»lungwitcueaamess ¢h»m~g¢s."

. mlnsn
(NON-PAYMENT OF FEDERALLY TARIFFED ACCESS CHARGES)

Qwest innorpomatcs byrefexnenoaasthuughfully saforthh~er:i1ntheallegavtiom1sof

panragunapkns 1-74 omits Complaint.

Qwest's interstametexminMug swilzched aoeess chaurgesforintelstatelong-distaIuclce
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86.
u

87.

Qwest's terminating switched access charges.

Qwest's intrastate terminating switched access charges axe set forth in state tariffs,

schedules, catalogs, or price lists on file at the respective public utility/service commission.

UMm the terms of each of Qwest's state tariffs, Broadvox is obligated to pay

Broadvox knowingly and intentionally sent

intrastate long-distance traffic to Qwest for termination via Qwest's local exchange switching

facilities in numerous Qwest states, including at least Arizona, Idaho, Oregon, Utah,

Washington. Broadvox is therefore a "customer" under Qwest's various state access tariffs.

88. For example, in Qwest's Access Service tariffon file in Washington, "[t]'be term

'customer(s)' denotes any individual, partnership, association, joint-stock company, trust,

corporation, governmental entity or any other entity which subscribes to the services offered

under this Tariff." Qwest Washington Access Service Tariff, WN U-44, § be." Qwest's other

state tariffs contain similar a similar definition of "customer." 14

and

Broadvox also is an "Interexchange Carrier" as defined, by example, in Qwest's

Washington Access Service Tariff. That tariff provides that "[t]he tern 'Interexchange Carrier' .

(IC) or 'Inter-exchange Common Carrier' denotes any individual, partnership, association, joint~

stock company, trust, governments entity or colpolaition engaged for hire in intrastate

communication by wire or radio between two or shore exchanges." Qwest Washington Access

89.

13

14

The full tariff is a public doarment that can be found at: htto:/ltariFth.ovve.st.com:80¢?0/idol
groups/public/documemsftariff/htmltoc we a t.hun.
Arizona Access Service Price op Tariff Section 2.6 defines customer'(s) as "any individual, partnership,
association, join~stock company, trust, corporation, governmental entity or my other unity which
subscribes no the services offered under this Tar'if£" Idaho Access Service Catalog No. 1 Section 2.6
defines customer(s) as "any individual, partnership, association, joint-stock company, trust, corporation,
governmental entity or any other entity which subscribes to the services offered under this document."
Oregon Access Service Tariff Section 2.6 defines customer(s) as "any individual, partnership, association,
joint stock company, trust, corporation, govemrnenral amity or any other entity which subscribes to the
services offered under this Tariff; including both lnterexchsnge Can-iers (ICe), end users and/or
interconnectors." Utah Access Service Tariff and Price List Section 2.6 defines customer(s) as "any
individual, partnership, association, joimstock company, trust, corporation. governmental entity or any
other miry which subscribes to the services offered under this Tariff including both Interexchange
Carriers (ICe), end usersand/or imerconnectcrs."
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Qwwthasbumdamaged'mmmnlnNtobedNarnnimeddtial .

<m°°m""9.m .
96. Qw8tin¢uurpcmmesbyIe&l*unceas&1uu¢§|llys¢iul1i\l|wd1n&|eall 6nun|sof

plnmgiplls 1-74ofi8ComuuQlai1uL

91. PInxuaumttoQwed's&dmlmdMetlm&, eF'GCD-im&o-MddleOmdn,

8,m¢vn,¢is|i,b|,t°Qw gihntopayim,|,, mdinm = nm,|,5mg,wih

acem dmlmesonlouug-diwllneeI:n8cd1atHruldvuulhasa||medtobeddiv1aedtoQwvsti>r

95.

98. By wm»h~=@1»g Fm long-disumee cells mom by Bmadvox to Qwest's lai

tdephnnc customers, Qwed has conferred a- banleEt on Bmadvox. Bmadvox has used this

long-dista|noeMa$ctobennisumtedandten|uui1naledbyQvwestnd1e s||bstam@|ia1ly1owu°

t ina6onxa¢ccMIFg¢dforloca111a8c. NH»m|ung@nn=nwas anaisxugusgwmebenenruf

Bmeldvox.

99. Brnadvbxhasumdustood1i1altlwterminaEnmoflung-distanwallsbyQvvvstwas

impmuwuttoB1uadvox'scustomus,and acconndiuglyithasIecogdzed1i1atQwest'stcrminadcn

oflong-dishnnwe ca1lswasabene£ttoMlnun.

100. Broadvox hasacceptedaxdreM|in»edthebaneHtofQwest'ste1n:i1u|w&ngswitched

aceassuvica.

. 101. Broadvox has not provided aqupmpmiaw compansa6on m Qwest for hawing

tennninatedthese calls.

102. B y ac c wdngand r 1uingW b & o f Q v \ m t ' s t gswitciwdaccew

services vvith~oI1tappmpu:iame1y oonnpensatingQvvestl BmadvoxhasbwnwwusliycmichW imam

mnolmitobedemelnminedatuial.

w,
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103.

349

CQUNTW
(FRAUD:

Qw&iMu1Pml¢§byl a,°¢8,0u¢5ll}yl¢&1&lh!ldn¢¢,ll418011l8°f

pll::llglmphulI-74ofitsComQillin¢.

104. Foruchlung--&sWnnemllhlwllded,d&udill:dyminliil1actly,byBIDldnuxt0

Q W ¢ & i °n_8l°a§"°,¢ lmn,winy'mdw & M " N°d¢m l u4n , , d ,nm g8 I I

unimepueaenrasiomnsofnnlauialiusenoQvvuminnamading(b\::n.otlinnlim=dun):

a. &am@ngm'c|mi1u»g¢o bed||Ingedorl¢|nlin|u|muMed,d&ur&redly0r

im¢im¢1y843r¢°°1¢i ,u@nnm§on §l l , ° l y l § , , , i "¢¢&l¢&&g°phnMcln¢l§5lm ,6

in&€]oallamMn@asllnulull,wilm°m&ct&¢dluudginmedinamlo&lerexclllmge

asalong-dislanoecall, h d b e m u l m i n d t o ¢ t l n d w ug= along-4islmoedl

bin=~==l»a~°»=¢ .

b. Rgminguwl¢ng.¢1;sl;n¢¢m¢1¢pi,.¢.n.,¢,n,m¢W,ing¢1gmg.4i¢ln¢¢¢u

tobcnnumed,o»vu'&ld]iEwalp1raslypmuwiiomedtounyloultruEc,Mm€hylnn0vviuldy

¢n4lm1l,¢vfugly,v°i4ing¢gmim¢5ng"»n¢n.¢a¢¢¢¢;s¢ml,¢9=,_

105. Ihesennawe1ialnnislreplcumm1&nlnnvae&lseMnnidudi=lug¢¢e1imal&ywuc

made.

106. Bxnaawnm numemofxhnemiaepwsmuuumw»i¢h1¢».u»v1=ag¢aumirnnlimy,

nrnadclmly,aspositivelssadnns,ndvui&loutlnnluvviwdgeof&dr tru4&l,inltumdimgtoinducc

Qwattamminammnlnumg-diaunoecalls:nlumedunitbyBmuu1dwuuL

107. QwutlulindonBlwllldvou:'sdu4l\=len °ns,toiisdWdnmi.

10s. Dunto&uadvuur'si111ld1dnutcu1ndlulct,Qwmisumblcwbil l&&il l lmamn

oflong-istlmetIEcthII:B11nndwulblstmimwedwaQwest'slnoal& 6e4,d&§81ect1y

°riU45l°'¢¢ly~ Th¢m¢,b°mt&§1I1,¢0,¢°fB,,"dW,¢»,unh,l¢iu1¢¢m,@¢, wMim
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particular knowledge of Broadvox, which cnpged in dwepdve acts cdculalted to misled and

dlelreby ohtailnanwm£Iiradvln@ug¢.

109. Qwathas beeninjurwadasadinectandpuloudnnzmeresultofBroaldwox's

misrepnsenmiunsinaamamnmmnobedetanninwdat-uid.

COUNT v
(FRAUD BY NONDISCLOSURE)

110. Qwest incorporates by reference as though fully set forth herein the allegations of

paragraphs 1-74 of its Complaint.

111. For each long-distance call handed, either dirwlly or indirectly, by Broadvox to

Qwest for telminaiion,Broadwroxhasknowingly,andwiththeinmnttodecfraud,nrladelnalteria1

omissions orpartid disclosures of nmaterial factstoQwest,including(6utnotlimitedto):

Not informing Qwest that the telepiaoune call was a long-distance telephone

call subject to applicable tariff ciunrges for terminating acres senriccs.

a.

112. Through these omissions and partial disclosures, Broadvox created a false

impression that the phone calls at issue whee local, when they were actually long-distzmce in

nature. Broadvox had a duty to disclose the true nature of these cells because Broadvox not only

created false impression by making a partial disclosure, but it also voluntarily disclosed some

information about the cells and therefore had a duty to disclose the whole truth.

113. These were material omissions to Qwest, as they would have been important to it

intaking decisions on how to bill BrOadvox under applicable state and federal law.

114. These rnaterid omissions were false and misleading at the time they were nnade.

Broadvox was deliberately silent about the nature of these calls, in order to .gain financial

a4vamg¢_
L
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115. Broadvox made each of these omissions with knowledge of their falsity, or

recklessly, as positive assertions, and without knowledge of their 111181, intending to induce

Qwest to terminate the long-distalncc calls routed to it by Broadvox. .

116. Qwest was unaware of the fact that these were long-distance calls and did not

have an equal opporhmity to detcnnine the truth.

l 17. Qwest reasonably relied on Broadvox's omissions, to its detriment.

118. Due to Broadvox's fraudulent omissions, Qwest is unable to bill for the 5.111

measure of long-distance traffic that Broadvox has tenninated over Qwest's local facilities,

either directly or indirectly. The urunllm about the full scope of Broadvox's unlawful conduct

remains within the particular knowledge of Broadvox, which engaged in deceptive acts

calculated to mislead and thereby obtain an unibiir advantage. .

119. Qwest has been injured as a direct and proximate result of Broadvox's omissions

in an amount to be determined at

COUNT VI .
(TORTIOUS INTERFERENCE WITH CONTRACTUAL RELATIONSHIP)

120. Qwestincompowtesbylefuenceasthcughfully setfcurthheteintheallegdcmsof

pataglilphs l-74ofit8Conn4:iainL

121. When Qwesttelminamnlong-distaulnlcecallsusimgitsloqal€xeham|geEaciliti¢s»

Qwesmp|llursul1nnttoitsfudwa1ta:i&andi1svaliousstatetau:i&,is ntitledtobepaidits

tuminalingsvuduzixedaccess charges. Qwezshtamiifsedlblish aeonlradbctweenQwestandits

cusmonnus, including carriers who wnninaure long-distance calls usinlug Qwest's local exchange

facilities. Qwvstteutpectsthatitwill bopaiditsfeduralandstatetariifadchaltgesforproviding

tblrnninwtingswl'tchedlccesswhenit,infact,pwwridessllchtcxmilxalingswitchadaccess..
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122. To the extent that Broadvox that its connecting laCs, rather than

Broaldvox itself; are the parties liable to Qwest for terminating switched access charges pursuant

to Qwest's federal and state tariffs, and to the eoctenrt that Broadvox is not found to be directly

liable to Qwest for the payment of Qwest's tariffed terminating switched access charges, it is

Brcadvox's actions that interfered with Qwest's contractual relationships with these other laCs.

123. But for Broadvox's fraudulent scheme and surreptitious intervention in the normal

flow of the long-distance calls that are the subject of this action, Broadvox's upstream

connecting D(Cs would have delivered these calls to Qwest for termination in Qwest's local

exchange over the access t11;nk facilities that are supposed to be utilized for the termination of

long-distance tnwrflic.

124. But for Broadvox's fraudulent scheme and intMrention in the normal How of the

long-distance calls that are the subject of this action, Qwest would have been able to identify

these cadis as long-dismance calls, and bill the laCs passing these calls to Qwest the appropriate

tariffed terminating switched access charges. .

125. Broadvox had knowledge of Qwest's valid and enforceable nelamiolnships with

these other laCs.

126. Broadvox had knowledge of the access charge regime, and how that regime

applies to long-distance calls.

127, Broadvox had knowledge that Qwest maintains both federal and state tariffs

setting forth Qwest's terminating switched access charges.

128. Broadvox had knowledge that laCs handing long-distacnce calls to Qwest for

termination 'm Qwest's local exchanges pay Qwest these federal and state tlaluriffed terminating

switched access charges. In fact, Broadvox's business model is based on an understanding of

FIRST AMENDED Colv1pL¢unT PAGE pa
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these terminating switched access charges, and a &audulent scheme to terminate long-distance

cadis for laCs at a lower cost by surreptitiously avoiding these terminating switched access

changes.

129. Broadvox's fraudulent sclwnrne and intervention 'm the normal flow of the long-

distancc calls that are the subject of this action interfered with Qwest's contxactuatl relationships

with these laCs.

130. Broadvox's interference was willful and intentional, and caused a breach or

termination of Qwlest's comllactlaal these laCs.

131. £M a eouzsequence of Broadax's inmerfaence, Qwes was prozdnnawnely damaged,

inanalnounttobeproven attrial,by¢hecrlherD{Cs'non-paynmentof tariffed te1uuiuamilnlg

switched access charges appulopdamdy payable for terminating kg--distalnee calls.

cowry
(DECLANATORYJUDGMENT)

132. Qwest incorporms by reference M though fully set forth herein the allegations of

paragraphs 1-74 of its Complaint.

133. Pursuant to Fed. R. Civ. P. 57 and 28 U.S.C. § 2201, this Court has the power to

declare rights, stars, and other lsgad relations wluzether or not further relief is or could be

clariuuned.

134. Broadvnx lnwvwingly and inmeuticnally mismuutes and disguises long-distance

telephone Unafic as local traffic to avoid paying applicable temnilnzlming switched access cranes.

135. For each misrouted long-distance call passed either directly or indinedly Iircm

Broadvox to Qwest abut is the subject of this Comnmlalimrl,

tl,,¢,lle,-5am;¢,ll,dpaniesu,,°,¢;nl,?,us¢°m¢,p,¢ln§s,,°quiP,n°,m;a.
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b. the call originates and terminates on the public switched telephone

c.

network;

the call undergoes no net protocol conversion; and

Broadvox provides no enhanced functionality from the paspcctive of the
.1

I

s

end users.

136. For the masons set forth above, the braiiic Broadvox causes to be remed to Qwesrt

for termination is subject to the payment of terminating switched access charges, as spedlied in

the FCC IP-ln-the-Mida0e Order.

137. Qwest has suffered and will continue to suffer damages. as a result of Broadvox's

scheme. Accordingly, Qwest seeks a declaration that, in accordance with the FCC IP-in-the-

Middle Order, and because of Broadvox's willful, intentional, and harmful acts against Qwest,

the long-distance uralic that Broadvox causes to be routed to Qwest for termination is subject to

the terminating switched access charges as provided in Qwest's federal and state tariffs.

PRAYER FOR RELIEF

8.

WHERBFOR1-8, Qwest pays that this Court grant it relief; as follows:

A judgment in its favor declaring that pursuant to the federal

Communications Act, 47 U.S.C. § 151 et seq., the long-distance traffic that Broadvox has

caused and continues to cause to be routed to Qwest for termination is subject to the

terminating switched access charges provided in Qwest's federal and state tariffs, and

that Broadvox is responsible for the payment of these access charges pursuant to the

teens of these tariffs;

Money damages in an amount to be proven at trial, plus all applicable lateb.

fees;

FIRST AMENDED comuutn PAGE 30
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All costs and attorney's fees incurred by Qwest, pursuant to 47 U.S.C.

§206 or as otherwise allowed by law;

d. Exemplary damages based on Bnoadvox's aggravated conium;

e. Pre- and post-judgment interest, as allowed by law; .

f l All other and additional relief to which Qwest may show itself to be justly

entitled, whether at law or in equity.

c.

Dated this 8th day of March, 2010. Respectfully submitted,
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